
150 

17 CFR Ch. II (4–1–06 Edition) § 201.102 

for review of a determination of a reg-
istered securities information proc-
essor; 

(10) Secretary means the Secretary of 
the Commission; 

(11) Temporary sanction means a tem-
porary cease-and-desist order or a tem-
porary suspension of the registration of 
a broker, dealer, municipal securities 
dealer, government securities broker, 
government securities dealer, or trans-
fer agent pending final determination 
whether the registration shall be re-
voked; and 

(12) Board means the Public Company 
Accounting Oversight Board. 

(b) [Reserved] 

[60 FR 32796, June 23, 1995, as amended at 69 
FR 13175, Mar. 19, 2004; 70 FR 37617, June 29, 
2005] 

§ 201.102 Appearance and practice be-
fore the Commission. 

A person shall not be represented be-
fore the Commission or a hearing offi-
cer except as stated in paragraphs (a) 
and (b) of this section or as otherwise 
permitted by the Commission or a 
hearing officer. 

(a) Representing oneself. In any pro-
ceeding, an individual may appear on 
his or her own behalf. 

(b) Representing others. In any pro-
ceeding, a person may be represented 
by an attorney at law admitted to 
practice before the Supreme Court of 
the United States or the highest court 
of any State (as defined in Section 
3(a)(16) of the Exchange Act, 15 U.S.C. 
78c(a)(16)); a member of a partnership 
may represent the partnership; a bona 
fide officer of a corporation, trust or 
association may represent the corpora-
tion, trust or association; and an offi-
cer or employee of a state commission 
or of a department or political subdivi-
sion of a state may represent the state 
commission or the department or polit-
ical subdivision of the state. 

(c) Former Commission employees. 
Former employees of the Commission 
must comply with the restrictions on 
practice contained in the Commission’s 
Conduct Regulation, Subpart M, 17 
CFR 200.735. 

(d) Designation of address for service; 
notice of appearance; power of attorney; 
withdrawal—(1) Representing oneself. 
When an individual first makes any fil-

ing or otherwise appears on his or her 
own behalf before the Commission or a 
hearing officer in a proceeding as de-
fined in § 201.101(a), he or she shall file 
with the Commission, or otherwise 
state on the record, and keep current, 
an address at which any notice or other 
written communication required to be 
served upon him or her or furnished to 
him or her may be sent and a telephone 
number where he or she may be 
reached during business hours. 

(2) Representing others. When a person 
first makes any filing or otherwise ap-
pears in a representative capacity be-
fore the Commission or a hearing offi-
cer in a proceeding as defined in 
§ 201.101(a), that person shall file with 
the Commission, and keep current, a 
written notice stating the name of the 
proceeding; the representative’s name, 
business address and telephone num-
ber; and the name and address of the 
person or persons represented. 

(3) Power of attorney. Any individual 
appearing or practicing before the 
Commission in a representative capac-
ity may be required to file a power of 
attorney with the Commission showing 
his or her authority to act in such ca-
pacity. 

(4) Withdrawal. Any person seeking to 
withdraw his or her appearance in a 
representative capacity shall file a no-
tice of withdrawal with the Commis-
sion or the hearing officer. The notice 
shall state the name, address, and tele-
phone number of the withdrawing rep-
resentative; the name, address, and 
telephone number of the person for 
whom the appearance was made; and 
the effective date of the withdrawal. If 
the person seeking to withdraw knows 
the name, address, and telephone num-
ber of the new representative, or knows 
that the person for whom the appear-
ance was made intends to represent 
him- or herself, that information shall 
be included in the notice. The notice 
must be served on the parties in ac-
cordance with § 201.150. The notice shall 
be filed at least five days before the 
proposed effective date of the with-
drawal. 

(e) Suspension and disbarment—(1) 
Generally. The Commission may cen-
sure a person or deny, temporarily or 
permanently, the privilege of appear-
ing or practicing before it in any way 
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to any person who is found by the Com-
mission after notice and opportunity 
for hearing in the matter: 

(i) Not to possess the requisite quali-
fications to represent others; or 

(ii) To be lacking in character or in-
tegrity or to have engaged in unethical 
or improper professional conduct; or 

(iii) To have willfully violated, or 
willfully aided and abetted the viola-
tion of any provision of the Federal se-
curities laws or the rules and regula-
tions thereunder. 

(iv) With respect to persons licensed 
to practice as accountants, ‘‘improper 
professional conduct’’ under 
§ 201.102(e)(1)(ii) means: 

(A) Intentional or knowing conduct, 
including reckless conduct, that re-
sults in a violation of applicable pro-
fessional standards; or 

(B) Either of the following two types 
of negligent conduct: 

(1) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional stand-
ards in circumstances in which an ac-
countant knows, or should know, that 
heightened scrutiny is warranted. 

(2) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional stand-
ards, that indicate a lack of com-
petence to practice before the Commis-
sion. 

(2) Certain professionals and convicted 
persons. Any attorney who has been 
suspended or disbarred by a court of 
the United States or of any State; or 
any person whose license to practice as 
an accountant, engineer, or other pro-
fessional or expert has been revoked or 
suspended in any State; or any person 
who has been convicted of a felony or a 
misdemeanor involving moral turpi-
tude shall be forthwith suspended from 
appearing or practicing before the 
Commission. A disbarment, suspension, 
revocation or conviction within the 
meaning of this section shall be 
deemed to have occurred when the dis-
barring, suspending, revoking or con-
victing agency or tribunal enters its 
judgment or order, including a judg-
ment or order on a plea of nolo 
contendere, regardless of whether an 
appeal of such judgment or order is 
pending or could be taken. 

(3) Temporary suspensions. An order of 
temporary suspension shall become ef-
fective upon service on the respondent. 
No order of temporary suspension shall 
be entered by the Commission pursuant 
to paragraph (e)(3)(i) of this section 
more than 90 days after the date on 
which the final judgment or order en-
tered in a judicial or administrative 
proceeding described in paragraph 
(e)(3)(i)(A) or (e)(3)(i)(B) of this section 
has become effective, whether upon 
completion of review or appeal proce-
dures or because further review or ap-
peal procedures are no longer avail-
able. 

(i) The Commission, with due regard 
to the public interest and without pre-
liminary hearing, may, by order, tem-
porarily suspend from appearing or 
practicing before it any attorney, ac-
countant, engineer, or other profes-
sional or expert who has been by name: 

(A) Permanently enjoined by any 
court of competent jurisdiction, by rea-
son of his or her misconduct in an ac-
tion brought by the Commission, from 
violating or aiding and abetting the 
violation of any provision of the Fed-
eral securities laws or of the rules and 
regulations thereunder; or 

(B) Found by any court of competent 
jurisdiction in an action brought by 
the Commission to which he or she is a 
party or found by the Commission in 
any administrative proceeding to 
which he or she is a party to have vio-
lated (unless the violation was found 
not to have been willful) or aided and 
abetted the violation of any provision 
of the Federal securities laws or of the 
rules and regulations thereunder. 

(ii) Any person temporarily sus-
pended from appearing and practicing 
before the Commission in accordance 
with paragraph (e)(3)(i) of this section 
may, within 30 days after service upon 
him or her of the order of temporary 
suspension, petition the Commission to 
lift the temporary suspension. If no pe-
tition has been received by the Com-
mission within 30 days after service of 
the order, the suspension shall become 
permanent. 

(iii) Within 30 days after the filing of 
a petition in accordance with para-
graph (e)(3)(ii) of this section, the Com-
mission shall either lift the temporary 
suspension, or set the matter down for 
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hearing at a time and place designated 
by the Commission, or both, and, after 
opportunity for hearing, may censure 
the petitioner or disqualify the peti-
tioner from appearing or practicing be-
fore the Commission for a period of 
time or permanently. In every case in 
which the temporary suspension has 
not been lifted, every hearing held and 
other action taken pursuant to this 
paragraph (e)(3) shall be expedited in 
accordance with § 201.500. If the hearing 
is held before a hearing officer, the 
time limits set forth in § 201.540 will 
govern review of the hearing officer’s 
initial decision. 

(iv) In any hearing held on a petition 
filed in accordance with paragraph 
(e)(3)(ii) of this section, the staff of the 
Commission shall show either that the 
petitioner has been enjoined as de-
scribed in paragraph (e)(3)(i)(A) of this 
section or that the petitioner has been 
found to have committed or aided and 
abetted violations as described in para-
graph (e)(3)(i)(B) of this section and 
that showing, without more, may be 
the basis for censure or disqualifica-
tion. Once that showing has been made, 
the burden shall be upon the petitioner 
to show cause why he or she should not 
be censured or temporarily or perma-
nently disqualified from appearing and 
practicing before the Commission. In 
any such hearing, the petitioner may 
not contest any finding made against 
him or her or fact admitted by him or 
her in the judicial or administrative 
proceeding upon which the proceeding 
under this paragraph (e)(3) is predi-
cated. A person who has consented to 
the entry of a permanent injunction as 
described in paragraph (e)(3)(i)(A) of 
this section without admitting the 
facts set forth in the complaint shall 
be presumed for all purposes under this 
paragraph (e)(3) to have been enjoined 
by reason of the misconduct alleged in 
the complaint. 

(4) Filing of prior orders. Any person 
appearing or practicing before the 
Commission who has been the subject 
of an order, judgment, decree, or find-
ing as set forth in paragraph (e)(3) of 
this section shall promptly file with 
the Secretary a copy thereof (together 
with any related opinion or statement 
of the agency or tribunal involved). 
Failure to file any such paper, order, 

judgment, decree or finding shall not 
impair the operation of any other pro-
vision of this section. 

(5) Reinstatement. (i) An application 
for reinstatement of a person perma-
nently suspended or disqualified under 
paragraph (e)(1) or (e)(3) of this section 
may be made at any time, and the ap-
plicant may, in the Commission’s dis-
cretion, be afforded a hearing; however, 
the suspension or disqualification shall 
continue unless and until the applicant 
has been reinstated by the Commission 
for good cause shown. 

(ii) Any person suspended under para-
graph (e)(2) of this section shall be re-
instated by the Commission, upon ap-
propriate application, if all the grounds 
for application of the provisions of that 
paragraph are subsequently removed 
by a reversal of the conviction or ter-
mination of the suspension, disbar-
ment, or revocation. An application for 
reinstatement on any other grounds by 
any person suspended under paragraph 
(e)(2) of this section may be filed at 
any time and the applicant shall be ac-
corded an opportunity for a hearing in 
the matter; however, such suspension 
shall continue unless and until the ap-
plicant has been reinstated by order of 
the Commission for good cause shown. 

(6) Other proceedings not precluded. A 
proceeding brought under paragraph 
(e)(1), (e)(2) or (e)(3) of this section 
shall not preclude another proceeding 
brought under these same paragraphs. 

(7) Public hearings. All hearings held 
under this paragraph (e) shall be public 
unless otherwise ordered by the Com-
mission on its own motion or after con-
sidering the motion of a party. 

(f) Practice defined. For the purposes 
of these Rules of Practice, practicing 
before the Commission shall include, 
but shall not be limited to: 

(1) Transacting any business with the 
Commission; and 

(2) The preparation of any statement, 
opinion or other paper by any attor-
ney, accountant, engineer or other pro-
fessional or expert, filed with the Com-
mission in any registration statement, 
notification, application, report or 
other document with the consent of 
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such attorney, accountant, engineer or 
other professional or expert. 

[60 FR 32796, June 23, 1995, as amended at 63 
FR 57122, Oct. 26, 1998; 69 FR 13176, Mar. 19, 
2004; 70 FR 72569, Dec. 5, 2005] 

§ 201.103 Construction of rules. 
(a) The Rules of Practice shall be 

construed and administered to secure 
the just, speedy, and inexpensive deter-
mination of every proceeding. 

(b) In any particular proceeding, to 
the extent that there is a conflict be-
tween these rules and a procedural re-
quirement contained in any statute, or 
any rule or form adopted thereunder, 
the latter shall control. 

(c) For purposes of these rules: 
(1) Any term in the singular includes 

the plural, and any term in the plural 
includes the singular, if such use would 
be appropriate; 

(2) Any use of a masculine, feminine, 
or neuter gender encompasses such 
other genders as would be appropriate; 
and 

(3) Unless the context requires other-
wise, counsel for a party may take any 
action required or permitted to be 
taken by such party. 

§ 201.104 Business hours. 
The Headquarters office of the Com-

mission, at 100 F Street, NE., Wash-
ington, DC 20549, is open each day, ex-
cept Saturdays, Sundays, and Federal 
legal holidays, from 9 a.m. to 5:30 p.m., 
Eastern Standard Time or Eastern 
Daylight Saving Time, whichever is 
currently in effect in Washington, D.C. 
Federal legal holidays consist of New 
Year’s Day; Birthday of Martin Luther 
King, Jr.; Presidents Day; Memorial 
Day; Independence Day; Labor Day; Co-
lumbus Day; Veterans Day; Thanks-
giving Day; Christmas Day; and any 
other day appointed as a holiday in 
Washington, D.C. by the President or 
the Congress of the United States. 

[60 FR 32796, June 23, 1995, as amended at 70 
FR 72569, Dec. 5, 2005] 

§ 201.110 Presiding officer. 
All proceedings shall be presided over 

by the Commission or, if the Commis-
sion so orders, by a hearing officer. 
When the Commission designates that 
the hearing officer shall be an adminis-

trative law judge, the Chief Adminis-
trative Law Judge shall select, pursu-
ant to 17 CFR 200.30–10, the administra-
tive law judge to preside. 

§ 201.111 Hearing officer: Authority. 
The hearing officer shall have the au-

thority to do all things necessary and 
appropriate to discharge his or her du-
ties. No provision of these Rules of 
Practice shall be construed to limit the 
powers of the hearing officer provided 
by the Administrative Procedure Act, 5 
U.S.C. 556, 557. The powers of the hear-
ing officer include, but are not limited 
to, the following: 

(a) Administering oaths and affirma-
tions; 

(b) Issuing subpoenas authorized by 
law and revoking, quashing, or modi-
fying any such subpoena; 

(c) Receiving relevant evidence and 
ruling upon the admission of evidence 
and offers of proof; 

(d) Regulating the course of a pro-
ceeding and the conduct of the parties 
and their counsel; 

(e) Holding prehearing and other con-
ferences as set forth in § 201.221 and re-
quiring the attendance at any such 
conference of at least one representa-
tive of each party who has authority to 
negotiate concerning the resolution of 
issues in controversy; 

(f) Recusing himself or herself upon 
motion made by a party or upon his or 
her own motion; 

(g) Ordering, in his or her discretion, 
in a proceeding involving more than 
one respondent, that the interested di-
vision indicate, on the record, at least 
one day prior to the presentation of 
any evidence, each respondent against 
whom that evidence will be offered; 

(h) Subject to any limitations set 
forth elsewhere in these Rules of Prac-
tice, considering and ruling upon all 
procedural and other motions, includ-
ing a motion to correct a manifest 
error of fact in the initial decision. A 
motion to correct is properly filed 
under this Rule only if the basis for the 
motion is a patent misstatement of 
fact in the initial decision. Any motion 
to correct must be filed within ten 
days of the initial decision. A brief in 
opposition may be filed within five 
days of a motion to correct. The hear-
ing officer shall have 20 days from the 

VerDate Aug 31 2005 14:49 Jun 20, 2006 Jkt 208055 PO 00000 Frm 00163 Fmt 8010 Sfmt 8010 Y:\LOC_OUT\208055.XXX 208055hs
ro

bi
ns

on
 o

n 
P

R
O

D
1P

C
72

 w
ith

 C
F

R


		Superintendent of Documents
	2014-10-29T10:16:01-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




